STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LOYDA R M CHAEL,
Petitioner,
VS. Case No. 06-3879

DELTA HEALTH GROUP,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

I n accordance with notice this matter cane on for fornal
adm ni strative proceeding and hearing before P. Mchael Ruff,
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings. The hearing was conducted July 24,
2007, in Pensacola, Florida. The appearances were as follows:

APPEARANCES

Petitioner: R John Westberry, Esquire
1308 Dunmire Street, Suite B
Pensacol a, Florida 32504

Respondent: Mark E. Levitt, Esquire
Al en, Norton & Blue, P.A
324 South Hyde Park Avenue, Suite 101
Tanpa, Florida 33606

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern

whet her the Respondent comm tted an unl awful enploynent practice



by term nation of the Petitioner for discrimnatory reasons
based upon her national origin (Panamani an/ H spanic).

PRELI M NARY STATEMENT

Thi s cause arose when a Charge of Discrimnation was filed
by the above-naned Petitioner with the Florida Comm ssion on
Human Rel ati ons (Commi ssion) in which she alleged that she had
been discrim nated against by term nation from enpl oynent, by
Delta Health Group, Inc., the Respondent. The Petitioner, in
essence, alleged that she was term nated fromher position as a
certified nursing assistant based upon her national origin and,
incorporated within that charge, are allegations that other co-
enpl oyees, simlarly situated, who were not of her protected
group ( Panamani an/ H spani c) were given di sparate and nore
favorable treatnment for simlar conduct. The Comm ssion
investigated the matter and ul timately issued a "No Cause
Det erm nati on" on August 28, 2006. The Petitioner thereafter
filed a tinely Petition for Relief to contest the No Cause
Determ nation and the matter was referred to the Division of
Adm ni strative Hearings and ultimately the undersigned
Adm ni strative Law Judge.

The cause cane on for hearing as noticed on July 24, 2007,
in Pensacola, Florida. The Petitioner presented one wtness,
hersel f, and the Respondent presented four w tnesses and nine

exhibits. The Petitioner's Exhibits one through seven and ni ne



were admitted into evidence and Respondent's Exhibit eight was
excluded as irrelevant. The Respondent noved for an award of
attorney's fees and costs based upon Sections 120.595 and

57. 105, Florida Statutes (2006). That notion is treated in the
conclusions of law, infra.

Upon concl usion of the proceeding a transcript thereof was
ordered and the parties elected to submt proposed recommended
orders, requesting an extended period, 30-days post-transcript,
for their subm ssion, which was granted. The Proposed
Recommended Orders were tinely filed and have been considered in
the rendition of this Recormended Order.

FI NDI NGS OF FACT

1. The Petitioner is an Hi spanic fermal e of Panamani an
origin. She began working for the Delta Health G oup, the
Respondent, as a Certified Nursing Assistant (CNA) on or about
May 5, 2000. She was generally described by her supervisors as
bei ng a good wor ker.

2. During tines pertinent hereto, the Petitioner worked on
an evening shift at the Respondent's nursing care facility. One
of the residents assigned to her care was L.M, an elderly
person. The Petitioner cared for Ms. M for approxi mately one
year.

3. The Respondent is an enployer with nore than 15

enpl oyees. During tinmes pertinent to this case it operated a



nursing care facility located in the vicinity of Destin,
Florida, at which the Petitioner was enployed as a CNA. The
Respondent, in its nursing facility operation, is closely

regul ated by the State of Florida, Agency for Health Care

Adm nistration and, as to its |licensed personnel (CNA's, RN s,
LPN s, etc.) are subject to licensure and practice standards and
regul ati ons of the Departnent of Health, Board of Nursing, etc.
The operative regulations include, as to AHCA, requirenents to
report any incident involving harmor injury to a nursing hone
resident, as well as departures from nursing hone operationa
regul ati on standards and nursing practice standards. There are
extensive charting and record- keeping requirenments with regard
to all care and incidents involving residents.

4. On or about the evening of January 2, 2006, the
Petitioner was caring for Ms. M, when Ms. M told her she
wanted to wear sone earrings that her grandson had given her
She asked the Petitioner to help her place the earrings in her
ears. The Petitioner asked Ms. M if her ears had been pierced
and Ms. M apparently told her that they had been. The
Petitioner put the earrings in Ms. M's ears as requested. One
went in easily, but the left earring felt somewhat tight. M.
M wore the earrings to dinner that night.

5. At bedtime, the Petitioner asked her if she wanted to

renove the earrings, but Ms. M wanted to keep themin. She did



ask the Petitioner to renove the earring fromher |eft ear and
purportedly asked her to put a string through the hole. The
Petitioner maintains that the pierced hole in Ms. M's left ear
was not opened wel |l enough, and was "clogged-up and dirty."

6. The Petitioner concedes that she put a string through
Ms. M's left ear by tying it to the left earring and passing
the string through the hole, through use of the earring, as
Ms. M purportedly requested. The evidence is conflicting
sonmewhat on this. The Respondent's version of events, it
purports to have gleaned from Ms. M, was to the effect that the
Petitioner used a needl e which she sterilized with a cigarette
lighter before passing it through Ms. M's ear with the string.
The Respondent relies on the out-of-court statenment purportedly
made by Ms. M, the resident, to its investigating personne
concerning the facts surrounding the piercing (or not) of the
ear in question, howthe string was inserted, and for what
purpose. A hearsay objection was rai sed about testinony which
relied on this statement and the Respondent relies on the
hearsay exception for elderly or disabled adults contained in
Section 90.803(24), Florida Statutes. Y

7. Starla Lindaas, LPN, canme on duty on January 3, 2006,
and noticed the string in Ms. M's left earlobe. M. Lindaas
stated that Ms. M told her that the Petitioner had pierced her

ears. When she examned Ms. M's ears, however, she did not



notice any redness, irritation, discharge or other issues
i ndi cating that any nedical problem was occurring.

8. The Ri sk Manager, Connie Ham |ton, knew of and
i nvestigated the so-called ear piercing incident, but did not
report it to the Departnent of Children and Fam |y Services, or
t he Agency for Health Care Adm nistration, because the
Petitioner caused no abuse, neglect, or harmto the resident,
nor did she intend to do so.

9. The Petitioner was interviewed during the investigation
of the incident by the Respondent, on January 3, 2006. The
Petitioner related the version of events concerning the ear
i ssue as first described above. The resident, Ms. M
purportedly described themto the Respondent's supervisory
personnel as involving the Petitioner "piercing" her ear or
ears, by the use of a needle for piercing of her earlobe,
inserting the string, or both. CNA' s are allowed to place
earrings in pierced earl obes for residents, if the ears are
al ready pierced. They are not authorized, and it is beyond
their scope of practice, to carry-out ear piercing, however. In
any event, the Respondent elected to rely on the version of
events related by the resident in her statenent, which therefore
anounted, in the view of the Respondent, to the Petitioner
acting beyond the scope of her CNA practice. She was therefore

term nated from her enploynent on January 3, 2006.



10. The Petitioner's salary at the tine of her term nation
was $31, 825.14 annually. During the year of her term nation,
after her termnation, she earned frompart-tinme enpl oynent
$5,513.28 and al so recei ved $6,999. 00 i n unenpl oynent
conpensati on benefits.

11. The Petitioner adduced testinobny concerning a nunber
of instances of what she maintains were disparate treatnent
occurrences, which she clainms anbunt to national origin
di scrim nati on agai nst her status as a Panamanian. She, in
essence, clains that the conparator enployees, who were all
white, or non-Hi spanic, were treated disparately by being
treated nore favorably in purportedly simlar instances of
enpl oyee m sconduct and discipline. This testinony applies to

bot h one elenent of her prina facie case of discrimnation based

upon national origin, regarding disparate treatnent as conpared
to ot her enpl oyees not of her protected classification, as well
as to an attenpt to establish an ongoing pattern or
pervasi veness of discrimnation against Hi spanics, as it rel ates
to her attenpt to establish discrimnatory intent or notivation
underlying the enpl oynent action of which she conplains. This
evidence relates to her ultimte burden of persuasion and her
burden to show that the enployer's reasons were pretextual.

12. In this connection, in May 2004, the Petitioner was

repri manded ("witten-up") for cutting a resident's hair, sone



three nmonths after the event. She nmintained that the nurse
supervi sing her asked her to cut the resident's hair. She was
witten-up for cutting the resident's hair, because it is

agai nst policy at the Respondent's facility and beyond the range
of practice for a CNA A beautician is used for all haircutting
and simlar cosnetic duties at the facility. The Petitioner

mai ntai ns that one Megan Teibo, a white female, also cut a
resident's hair. The Petitioner states that she reported

Ms. Teibo to her supervisors, and to the facility's nmanagenent,
but that Ms. Tei bo was not disciplined.

13. The Petitioner also contends that it was common
practice for enployees to be tardy arriving at work for their
shift because of the very heavy traffic between Ft. Walton and
Destin, the |location of the Respondent's facility. She
testified that it was routine for enployees to call ahead and
informthe supervisors that they would be late for work. The
Petitioner maintains that she had to do this a nunber of tines
and yet she was witten-up for being tardy, while other
enpl oyees who are white were not so reprinmanded. Additionally,
in February 2004 she was out sick for six days. She had a
doctor's excuse justifying her mssing work for illness. Wen
she returned to work, however, she contends she was witten-up
by the adm nistrator and that four or five non-H spanic

enpl oyees who where out sick for six or seven days were not



written-up. Additionally, Sandy Port, a nurse, was out sick and
had a doctor's excuse and was not purportedly witten-up.

14. The Respondent's wi tnesses maintain that al
enpl oyees, regardless of race or national origin, etc., were
treated the sane. |If they were tardy they were counsel ed or
witten-up depending on the situation and the sanme was true if
they were absent fromwork. They were counseled or "witten-up"
dependi ng on the circunstances such as repetitiveness and
severity.

15. In this connection, the Petitioner only testified to
these matters based upon her own opi nion and undocunent ed,
uncorroborated conversations she mnai ntai ned she had with her co-
wor kers, thus purportedly |earning that those others who were
absent or tardy were not reprinmanded or disciplined for it. She
of fered no evidence, as for instance, obtained through discovery
of the Respondent's enpl oyee records, that any non-H spanic,
non- Panamani an enpl oyees were treated differently for simlar
conduct involving tardi ness (nagnitude or degree, etc) and were
treated nore favorably. The sanme is true with regard to the
category of absences fromwork for sickness or other reasons.
Thus the record testinony in favor of the Petitioner is only the
Petitioner's own unsupported opinion concerning these matters.
The testinony adduced by the Respondent denonstrates that the

Petitioner could not have known directly of any circunstances or



details regarding the other enployees' disciplinary situations
regarding their tardi ness or absence records, because she had no
access to their records. Thus her testinony is only based on
her own subjective opinion and, at nost, out-of-court hearsay
decl arations by non-present, non-appearing, declarants.

16. In July 2004, according to the Petitioner, the
Respondent's facility needed CNA's to work the norning shift,
whi ch was shorthanded. The Petitioner asked her adm nistrator
if she could nove fromthe evening shift to the norning shift
and he told her that there were no openings at that tine. She
contends that white, non-Hi spanic enpl oyees were, however,
allowed to nove to those positions, while she was not.

17. In June or July of 2005, Caroline Gatewood, a resident
of the Respondent's facility, suffered a fall. Nurse Ton
Acosta grabbed her or picked her up without doing an assessnent.
She started pushing the resident, apparently trying to get her
back to her room according to the Petitioner. The incident was
reported to the Director of Nursing, and Ms. Acosta was
suspended for several days during an internal investigation
conducted by the Director of Nursing. The results of that were
reported to the Agency for Health Care Adm nistration.
Utimtely, however, the nurse was determ ned to have not been

at fault, and was restored to duty and paid for the days she had

10



been suspended wi thout pay. Thus no discipline was actually
i nposed agai nst her.

18. The Petitioner nmaintained that about one nonth after
that incident nurse Acosta was accused of verbally abusing the
sane resident, but no action was taken against her. M. Acosta
is awite female. The Petitioner nerely stated her opinion or
her subjective, hearsay-based know edge regardi ng the situation,
and had no corroborative evidence to show that Ms. Acosta was
actually determ ned to have been guilty of any m sconduct about
ei ther the pushing incident or the alleged verbal abuse one
month later. Thus, it was not persuasively established that
Ms. Acosta was disparately and nore favorably treated than the
Petitioner. 1In fact, it was not shown that the enpl oyees,
Acosta and the Petitioner, were simlarly situated, by
commtting simlar purported acts of m sconduct, concerning
whi ch they were all egedly disparately disciplined, or not
di sci plined, for that matter

19. In March 2005, the Petiti oner was verbally accosted by
a cook at the facility by the name of Mark. He apparently
becane angry and yelled at the Petitioner, using obscenities
directed at her. She reported the conduct to the Assistant
Director of Nursing, the Director of Nursing, and the
Adm ni strator. She maintains that no action was taken agai nst

the cook. Here again she is testifying of her own subjective

11



knowl edge or belief. She did not establish that she was aware
of all facts concerning whether counseling or other disciplinary
action may have been taken against the cook. |In any event, even
if no action was taken, it was not established that the
Respondent condoned such conduct or allowed it to recur, once

t he Respondent knew of it. Such an isolated incident does not
constitute the condonation of discrimnatory conduct by a co-
enpl oyee, on the part of a supervisor.

20. Finally, in Cctober 2005 the Petitioner had to go to
Panama for several weeks for the funeral of her father and her
brother. Wen she returned to work she maintains that she was
witten-up for a tardy instance "for three mnutes,"” which
occurred approximately a nonth before that. She maintains that
enpl oyees "Todd," "Shauna," "Art," and "Deena" had cone to work
|ate and were not witten-up. Here again this is her
unsupported, subjective opinion wthout reference to any
docunentation fromthe Respondent's enpl oyee records, for
instance. In fact, witness Nicole Coffield, for the Respondent,
rebutted this testinony by establishing that these enpl oyees,

i ndeed, were disciplined for their tardiness. Mdreover, it was
not shown that their degree or repetitiveness of tardiness, or
the other circunstances surrounding it, were the sanme or simlar
to the Petitioner's. It was thus not established that these

pur ported conparator enployees indeed were simlarly situated to

12



the Petitioner in the circunstances of their conduct and any
di scipline (or the degree thereof).

21. Additionally, the Petitioner recounted an instance in
whi ch she was accused of stealing cash donations, and was
suspended for several days. She was accused of taking a
"donation bucket" froma nurses station, and the noney it
contai ned, for her personal use. The matter was investigated
and the Respondent concluded it by accepting the Petitioner's
expl anation. She had taken the noney, with her supervisor's
approval, to buy flowers or a gift for a co-worker, who was
absent and gravely ill. The Petitioner was exonerated by the
Respondent, restored to duty, and paid for the days she was
suspended. The suspension during the pendency of the
i nvestigation was a routine practice according to the
Respondent' s established, normal policy concerning disciplinary
procedures.

22. In summary, the Petitioner admtted putting the string
t hrough the resident's ear and that she did not ask her
supervi sor for perm ssion. The Respondent investigated the
report purportedly nade by Ms. M, the resident. The
i nvestigation was conducted by the Director of Nursing, the R sk
Manager, and the Director of Human Resources. The Petitioner
was suspended pending the results of the investigation,

according to the Respondent's regular stated policy.
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23. Inits investigation the Respondent determ ned to
accept the version of events attributed to the statenent or
statenents of Ms. M, the resident, as corroborated by the
testinmony of Ms. Lindaas, the LPN. \Whether or not the
resident's statenment was true and whether or not it is
i nadmi ssi bl e hearsay, the Respondent established that it relied
upon that report in deciding the outconme of its investigation.
Since the Respondent relied on the statenent after corroborating
it by Ms. Lindaas's reporting of the events, it established that
it had a reasonable basis at the tinme for believing that the
rel evant events involving the Petitioner occurred in that way.

24. The Respondent thus determined that the Petitioner had
departed fromthe proper practice and appropriate conduct of a
CNA and that this was a "category one offense” under the
Respondent's corporate polices and disciplinary procedures. A
category one offense requires suspension pendi ng an
investigation, and then either termnation, or restoration of
enpl oynent, with paynent for the suspended period of tineg,
dependi ng on whether the allegations are determ ned true or not.
In this instance, based largely on Ms. M's statenent,
corroborated by the statenents of other personnel, who had
observed or conversed with Ms. M, the Respondent determ ned
that the Petitioner had not nmerely placed the earrings in the

resident's ear, but had actually pierced the resident's ear with

14



a needle. This was an inappropriate departure fromthe
standards of conduct and practice of a CNA, which the Respondent
establi shed was a category one violation in its disciplinary
policy, for which she was t herefore term nated.

CONCLUSI ONS OF LAW

25. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

26. Section 760.10(1)(a), Florida Statutes (2006),
provi des that:

(1) It is an unlawful enploynent practice
for an enpl oyer:

(a) To discharge or fail or refuse to hire
any individual or otherwi se to discrimnate
agai nst any individual with respect to
conpensation, terns, conditions, or
privileges or enploynent, because of such

i ndividual's race, color, religion, sex,
national origin, age, handicap, or narita
st at us.

27. Chapter 760, Florida Statutes, the "Florida G vil
Rights Act," is essentially a reflection of Title VII of the
Federal Civil Rights Act of 1964. Florida courts have therefore
used the sane anal ysis when considering clains under the Florida
Act as is used in decisions enployed in resolving clains under

Federal Title VII. See Harper v. Bl ockbuster Entertai nnent

Corp., 139 F.3d 1385, 1387 (11th Gr. 1998); Castleberry v.

Chadbourne, Inc., 810 So. 2d 1028 (Fla. 1st DCA 2002).
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28. In order for the Petitioner to establish a prinma facie

case of national origin discrimnation under Title VII or
Chapter 760, Florida Statutes, she nust prove that: 1) she is
a nmenber of a protected class (Panamani an national origin;

Hi spanic); 2) that she was qualified for her forner position of
CNA; 3) that she suffered an adverse enploynent action; and 4)
that she was either replaced by a person outside her protected
class or was treated | ess favorably than a simlarly situated

i ndi vidual outside her protected class (that is a person
simlarly situated in terns of the conduct that person commtted
when conpared to the conduct and ot her circunstances of the

Petitioner's disciplinary situation). See St. Mary's Honor

Center v. Hicks, 509 U S. 502, 526 (1993).

29. The Petitioner is a nenber of a protected class by
virtue of her Panamani an national origin and H spanic ethnic
category. There is no question also that she suffered an
adverse enpl oynent acti on because the Respondent term nated her
for the incident in question. She also denonstrated that, aside
fromthe incident at issue, that she was generally qualified and
performed adequately in the position as CNA.  Thus, the

establ i shnment of her prinma facie case, in essence, depends on

whet her she denonstrated the fourth el enent referenced above,
that she was either replaced by a person outside her protected

class after her term nation, or that she was treated | ess
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favorably, in a disciplinary sense, fromi ndividuals outside her
protected class who were simlarly situated in terns of the
conduct they may have conm tted when conpared to that for which
the Petitioner was disciplined.

30. In this regard, concerning the specific conduct
involved in the alleged ear-piercing incident, there was no
ot her conparat or enpl oyee shown to have commtted simlar
conduct, involving a departure from practice standards, who was
di sparately disciplined. There was no evidence to show that the
Petitioner was replaced by a new enpl oyee from outsi de her
protected category.

31. In view of the reasons delineated in the above
findings of fact concerning the Petitioner's |ack of know edge
of sufficient of the circunstances and details of the other
enpl oyees' instances of absence or tardiness, or concerning the
al l eged hair cutting incident by another enployee, and so forth,
it has not been shown that the other enployees subjectively
referenced in the Petitioner's testinony, concerning her opinion
that they received nore favorable, disparate treatnent, were in
fact simlarly-situated conparative enployees. Thus, in the
final analysis, the above-referenced fourth el enment of the

Petitioner's prinma facie case has not been persuasively

est abl i shed.
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32. Even had a prinm facie case been established, the

Respondent advanced a |legitimate, non-discrimnatory business
reason for the enploynent action taken. Argunent was nade that
the statenment by the resident, Ms. M, was hearsay and
i nadm ssi ble and, as referenced in the above endnote, the
hear say exception contained in Section 90.803(24), Florida
Statutes, does not apply to such attenpted evidential use of M.
M's statenent. The fact remains, however, that the Respondent
could still rely, in the enploynent decision, upon that
statenent and the observances and the reporting of Ms. M's
version of events by the co-enpl oyee or supervisor. It was
based on this type of reporting and statenment during its
i nvestigation that the Respondent arrived at a good-faith belief
that the events had actually occurred as Ms. M purportedly
related them (involving actual ear piercing instead of nere
insertion of the earring and the string in "already pierced"
ears). Put another way, even though Ms. M's statenent and the
statenments of certain witnesses relying on it and testifying at
hearing, m ght be hearsay, the statements still served at the
time of the term nation decision as a reasonable basis for the
enpl oyer's deci sion concerning the investigation and the
term nation.

33. If the enployer establishes a legitinmate, non-

di scrimnatory reason for the adverse enploynent action (in
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effect that it reasonably believed that the Petitioner departed
fromthe requirenments of practice of a CNA by using a needle and
actually piercing the resident's ears) then the burden shifts
back to the enpl oyee to show that the purported non-
discrimnatory reason is not the real reason for the enpl oynent
action, but really was a pretext for discrimnation. See Conbs

v. Plantation Patterns, 106 F.3d 1519, 1528 (11th G r. 1997).

In the face of a legitimate, non-discrimnatory reason for the
term nation, the Petitioner must introduce probative evidence
showi ng that the asserted reason is nerely a pretext for

discrimnation. Brooks v. County Comm ssion, 446 F.3d 1160,

1163 (11th Cir. 2006). In proving pretext "a plaintiff is not
allowed to recast an enployer's proffered non-discrimnatory
reasons or substitute her business judgnent for that of the

enpl oyer. Provided that the proffered reason is one that m ght
notivate a reasonabl e enpl oyer, an enpl oyee nust neet the reason
head-on and rebut it, and the enpl oyee cannot succeed by sinply

guarreling with the wi sdomof that reason." Carter v. Di anond

Back Golf Cub, Inc., 2006 W. 229304, 6 (M D. Fla. 2006)

(quoting Chapnan v. Al Transport, 229 F.3d 1012, 1037 (11th GCr.

2000). The issue is not whether the enploynent decision was
prudent, or even fair, to the enployee in question, but rather

whet her an unl awful discrimnatory aninus notivated the enpl oyer
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in maki ng the decision. See Danon v. Flenmm ng Supermarkets of

Florida, Inc., 196 F.3d 1354, 1361 (11th Cr. 1999).

34. Put another way, it does not nmatter whether the
Petitioner was actually innocent of the charges placed agai nst
her by her enployer in arriving at the term nati on deci sion.

The relevant inquiry rather is whether the Respondent reasonably
bel i eved that she engaged in those acts which led to the adverse
enpl oynent action. "An enployer who fires an enpl oyee under the
m st aken but honest inpression that the enpl oyee violated a work
rule is not |liable for discrimnatory conduct.” |Id. at 1363.
The enpl oyer need not prove the underlying facts, only that it
honestly and reasonably believed that the m sconduct had been
engaged in by the Petitioner. Thus the resident's statenents
even if hearsay, are still such that the Respondent could rely
on in reaching its decision. Thus, the hearsay argunent
concerning the resident's statenent in this case is i nmateri al
internms of arriving at a decision as to whether a legitinmate,
non-di scrim natory reason has been established by the
Respondent, because the hearsay statenent does not have to be
adm tted for purposes of establishing the truth of the
statenent, but rather only that it was the primary notivating
factor for the enployer's decision.

35. The Respondent denonstrated that it followed its

stated policies in good faith by conducting an investigation.
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The Respondent's investigation showed that the resident reported
that the Petitioner pierced her ear. The investigation further
showed that, when the LPN on duty exam ned the resident, she had
a string through her ear. The Petitioner admtted that she put
the string through the resident's ear. The Petitioner asserted
that the resident asked her to put the earring in her ear. The
Petitioner did not ask perm ssion from her supervisor before
placing the string in the resident's ear. Standing al one, that
om ssion is a violation of the Respondent's policy. Based upon
the statements fromstaff, the exam nation of the resident, and
conversation with the Petitioner, the Respondent, in its
i nvestigation, reasonably concluded that the Petitioner had
actually pierced the resident's ear. Moreover, the Respondent
reasonably concluded that the Petitioner violated corporate
policy and acted outside the scope of a CNA's practice. This
was the sole reason for the term nation, and, as the Petitioner
of fered no persuasive evidence regardi ng pretext, her claimof
di scrimnation nust fail.

36. Although the instances cited in the Petitioner's
evi dence: concerning being disciplined for tardiness and
absence, concerning the donation collection bucket for an il
co-worker, the hair cutting incident, and the incidents
occurring with the cook and concerning Nurse Acosta, were part

of the Petitioner's attenpt to establish an ongoi ng pattern of
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di scrim nati on agai nst persons of her national origin, by a
pattern of disparate and nore favorable treatnment accorded to
peopl e who were not Panamani an or Hi spanic in the enployer's
work force, the Petitioner did not establish that those

enpl oyees were truly simlarly situated. She did not adduce
probative evidence that they had commtted the sane or simlar
conduct and yet were disciplined in a | ess severe way. See

Bur ke-Fowl er v. Orange County, Florida, 447 F.3d 1319, 1323

(11th Cr. 2006). The Petitioner did not establish any
enpl oyees who were outside of her protected class who were
accused of the sane category of offense, of the sanme severity,
and who did not suffer a simlar investigation and discipline.
37. The Petitioner attenpted to denonstrate that enpl oyees
outside of her protected class were treated differently than she
was Wwth respect to the enforcenent of the tardi ness and
absent eei sm polices. There was no persuasive evidence, however,
other than the Petitioner's opinion, that would show that those
enpl oyees, as to the tardi ness or absenteei smthey may have
commtted, were simlarly situated in terns of severity,
repetition, etc., to the Petitioner, in terns of whether or not
they were "witten-up" at all or the severity of the discipline
that m ght have been inposed. The evidence is sinply
insufficient to establish, based only upon the Petitioner's

subj ective opinion, that they were indeed simlarly situated in
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terns of their conduct to the Petitioner, nor even that their
di scipline was actually disparate fromthat of the Petitioner's.

38. The Petitioner also testified regarding other
unrel ated incidents. For exanple, she described a June 2005
i nci dent were she was suspended pendi ng an investigation
regardi ng the donation collection bucket maintained at her place
of work. This was a collection being nade to assist a seriously
ill co-enployee. The Petitioner's testinony actually shows that
t he Respondent adhered to its stated policy, the Petitioner was
i ndeed suspended pendi ng an investigation, but then she was
returned to work, with pay for the suspension days, follow ng
the investigati on because the investigation revealed that the
Petitioner was correct. She had not stolen any noney, but had
done what she and her supervisor had agreed to do about her
obt ai ni ng custody of the donation collection bucket in order to
buy flowers or a gift for the ill enpl oyee.

39. The Petitioner also described in her testinony the
al | eged incident involving the derogatory remarks all egedly nade
by the cook concerning the Petitioner's national origin.
Significantly, the alleged remarks were not nmade by a nenber of
managenment of the Respondent. NMbreover, the Petitioner
mai ntains that she reported this incident to the Director of
Nursing, but this could not be the case because the individual

named by the Petitioner was no | onger enployed by the Respondent
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after 2004 and certainly not by March 2005. Moreover, as found
above, there was no show ng that the Respondent or any of its
supervisory staff condoned or allowed any such derogatory or
of fensi ve conduct by the cook or any other person enpl oyed by
t he Respondent to recur.

40. Thus, the Petitioner did not establish that she was
treated | ess favorably than any simlarly situated individuals
out side her protected class. She failed to establish this |ast

el ement of her prina facie case for national original

di scrim nation, but she also failed to establish that there was
an ongoing pattern in terns of disparate discipline for simlar
conduct, as probative of a hostile working environnment for
persons particularly herself, of her protected class and,
therefore, that the Respondent's reason advanced for the

di scharge was pretextual. Thus, the Petitioner has failed to

establish a prima facie case of national origin discrimnation,;

has not established that the actual enploynent action at issue,
was done for discrimnatory reasons; and has not established
national origin discrimnation, indirectly and circunstantially,
based upon any pattern of such discrimnatory conduct being
al l owned or condoned in the work place. Thus, her claimhas not
been est abl i shed.

41. The Respondent has noved for award of attorney's fees

and costs pursuant to Sections 57.105 and 120.595(1)(e) 1.
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Florida Statutes (2006). The undersigned has considered the
notion, the charge and the Petition for Relief and the evidence
of record, as well as the candor and denmeanor of the Petitioner
in advancing this action. It is determ ned that the action was
not prosecuted for an inproper purpose, to harass, to cause
delay or for frivolous purposes. It is not a part of multiple
actions filed against the Respondent. It has not been
denonstrated that the Petitioner, or her counsel, filed and
prosecuted this action under other than a reasonable, good faith
belief that the material facts necessary to establish the claim
woul d be proven and that the clai mwould be supported by
application of extant law to those facts. It was not shown that
the Petitioner or her counsel knew or should have known, under

t he circunmstances, that such would not be the case. The notion
i s deni ed.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the witnesses, and the pleadings and argunents of
the parties, it is, therefore,

RECOMVENDED that a final order be entered by the Florida
Comm ssion on Human Rel ations dism ssing the Petition inits

entirety.
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DONE AND ENTERED this 28th day of Novenber, 2007, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 28th day of Novenber, 2007.

ENDNOTES

1/ 1t is determned that this hearsay exception does not apply
to any out-of-court statement of Ms. M It was not denonstrated
that she was subjected to abuse or neglect and even the
Respondent's wi tnesses' testinony establishes that no abuse or
negl ect occurred or was reported. Further, there was obviously
no aggravated assault or other violent act, etc., on the

decl arant, elderly person, Ms. M Accordingly, for this reason
t he hearsay exception does not apply. The further reason that
it does not apply is that it cannot be found that the content,

ci rcunstances and tinme of the statenent provide sufficient safe-
guards of reliability because there is conflicting evidence on
Ms. M's nental state at the tine. She was generally apparently
well -oriented to tine, place, and person, etc., but also was

est abli shed by the evidence to suffer to sone degree with
denentia. Accordingly, the statenent being hearsay, no
sufficient establishment of reliability has been nade to justify
its admssibility. As wll be seen, however, the adm ssion of
Ms. M's statenent or statenents into evidence and the truth and
reliability of what they purport to contain is largely
inmmterial; rather, the use of themas a predicate for the
investigation and ultimte determ nati on made by the enpl oyer-
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Respondent is what is material to a decision on the clainms nade
pursuant to Section 760.10, Florida Statutes.

COPI ES FURNI SHED,

R John Westberry, Esquire
1308 Dunnire Street, Suite B
Pensacol a, Florida 32504

Mark E. Levitt, Esquire

Al l en, Norton & Blue, P.A

324 South Hyde Park Avenue, Suite 101
Tanpa, Florida 33606

Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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